UNITED STATESENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

JUL 2 & 2000

LOCAL GOVERNMENT
ADVISORY COMMITTEE

Ms. Carol M. Browner
Administrator

U. S. Environmenta Protection Agency
1200 PennsylvaniaAvenue, NW
Washingtoni, DC 20460

Dear Administrator Browner:

Enclosed pleasefind the Loca Government Advory Committee (LGAC) and the
Small Community Advisory Subcommittee(SCAS) recommendations regarding the
Environmenta Protection Agency s implementation guidancefor the Federalism
ExecutiveOrder (EO 13132). #Each set of recommendationswas adopted by their
respectivecommitteer. SCASrecommendations at its March 2000 megging; and, LGAC

recommendations at 1ts May 2000 meeting. Subsequently, both setsof recommendations

were adopted by the full LGAC at its May meeting and are being forwarded for your
consideration.

While we recognizethat someof the recommendationsincluded in both the
LGACand SCASreportsaresimilar, we ask that each set of recommendations be
considered separately. TheSCAS recommendationsrepresent the distinct perspective
of very small communities. We aso would like to call your attention to several
recommendations, listed below, which both reports havein common.”

e Weconcur that EO 13132, if diligently applied, could effectively augment EPA''s
effortsto strengthenits partnershipwith Statesand loca govemments, including

small local governments.

Were-affirm the Order'scentrad premise, which holds that issues that are not national
in scopeor significanceare addressed most appropriately by the level of government

closest to thepeople.

Wc emphasize the necessity and the importance of coordination of any and !l
conaultation as prescribed by EO 13132, the Small BusinessRegulatory Enforcemeni
Fairness Act, the Unfunded Mandates Reform Act, the Regulatory Flexibilit, Act, o1

other statuesand policy directives.



e Werecognizethe vita role played by Washington, D.C.-based intergovernmental
associations, such as those comprising the Big 7; however, we bdieve thereis no
substitute for frequent and direct consultation with those directly involved in local

government.

In closing, we want to thank you for allowing us the opportunity to review and
comment on the Agency's impiementation guidance for EO 13132; and, would like to
commend the EPA staff who have invested in the effort to produce the guidance. By far,
this isamodel for other Federal agencies. For that reason, we would recommend that
once in fina form, the EPA document be distributed broadly to serve as atemplate for

other agenciesand departments.

- Sincerely,
7, = //’ 7 '
4 ',) i, )
Anne R. Morton Teree Caldwell-Johnson
Co-chair _ ) Chair. ... #» _
Small Community Advisory Loca Government Advisory
Subcommittee Committee

Enclosures o N

CC: Denise Zabinski Ney, LGAC Designated Federal Officer
Steven R. Wilson, SCA S Designated Federal Officer
LGAC Committee Members
SCAS Committee Members
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Federalism: A Local Government Advisory Committee Report

Introduction

In its capacity asan advisory committee to the Environmental Protection Agency (EPA), the
Local Government Advisory Committee (LGAC) periodically mahes recommendations and

- comments to the Agency on issues impacting local governments. Over the past three months the
Committee has reviewed proposed EPA actions for implementation of Presidentia Executive
Order 13132: Federdism. The extraordinary interest of LGAC members in participating in this
review isaclear indication of the desire to improve the effectiveness and cooperative spirit
between Federal and locd agencies. This report summarizesthe LGAC's commentson Agency
implementation~proposal that were conveyed in two draft guidance documents. Inzerim
Guidance on Executive Order 13132: Federalistn and Planning For Intergovernmental

Outreach and Consultation.

General Summary
[ 4

The LGAC generally supports the overarching principles of Federalism Executive Order (EO
13132), and recognizesits potential significancein promotingsuccessful interaction between
local governments and Federal agencies. The Agency is genuinely applauded for its aggressive
actions toward implementation, and its willingnessto devel op its implementation responsesin an
~ ~—open-and collaborative-manner. g

The following recommendationsare commentsdirected specifically to thedraft EPA materias,
and just asimportantly, they also reflect the yearsof local government experience represented by
the LGAC's membership. Thisreflection highlightsthe benefit of the LGAC as a channel for

communi cation betweenlocal governments and EPA.

A. Key Priority Comments

>

» TheLGACwishesto underline the Order's central premise, which holdsthat issues
that are not national in scope or significanceare most appropriately addressed by the
level of government closest to the people.

« The LGAC approaches this proposed implementation processin terms of how the
ExecutiveOrder's implementation builds upon already existing communication links
between EPA, local agencies and community organizations. The purposeis NOT to
rcinvent thewhesdl, but to augment and support that Federal-community relationship.

«  The LGAC believes that EO 13132, if diligently applicd, could effectively augment
EPA’s effortsto strengthen its partnership with States and locd governments.

The LGAC believes that the Fundamental Federalism Principles cited in the
Exccutive Order provides a solid foundation for meaningful cooperation between
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— levelsof government when there is development of policiesor regulationsthat are of

national scope or significance.

The LGAC believesthat guidance documentsare only as good as their
implementation. Without accountability and consistency these important objectives
will not succeed. Therefore, EO 13132 cannot be successfully implemented within
the Agency until thereisdirection to dl staff that it isa priority. Therefore, an internal
training component that holds the Agency and Office Directors accountable (via
performance measurementsor other administrativedrivers) should be included.

TheLGAC believesthat in addition to the Executive Order's implementation,
Congressional mandates and deadlinesfor program devel opment thet do not alow
ample timeto meet with constituents (audience/customer) also nead to be addressed

redisticaly.

The Committee cautiously advisesthat the New Federalism will be consistently
applied in EPA’s ten Regional Officesonly if clé® direction and accountability
measures from Headquartersarein place. The LGAC believesthat it isat the
Regional level that local governmentsinteract with the Agency on most issues, most
often. And, it istheR&gions that are most open to partnering with local governments
in new and innovativeways. .

The Committee encourages EPA to givetangibleassistance to reaching thegoal s of
the EO 13132 by enhancing communicationwith Regional Offices, broadening
definitionson consultations specifically in working with local officesand working to
coordinatea more consistent level of communication between Regional Offices, local
governments and associations.

B. EPA Requested I nformation N

Thefollowing questions (highlighted in bold) wereposed to the Committee by EPA
staff. LGAC member responsessubmitted are showninitalics.

(1) What would constitute good consultation and what would be most beneficial for
rulemakers [EPA] to hear?

EO 731732 cannot he successtully implemented within EPA until there iSdirection 1o all
staff that it is a priority.

The documents should emphasis that consultation outreach requests should be explained

in layman’s languagc.
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(2 What isthe proper mix of officials, and who should be contacted on individual
consultation requests?

Individual |ocal governments must have assurance that they are included ns a contact
group. Itisfet that the Big Seven National Associntionsare a good star ting peint, but
thereisa concern that an "inside the beltway" mind-set does not does not adequately
reflect those views of many local gover nments.

a) How to build and keep a current list of elected officials, etc.?

The LGAC can providealist of members and the expertise of each to be a
resourcefor the EPA.

.Thereare a number of meetingswith national associations coming «p very soon

that could be a good forum for communication.

b) Isit truethat bigger cities have more e®pertise and should be
automatically contacted?

Bigger citi es havé'more expertisein certain topic areas, and each city may have
more expertisein a particular issue based on their envirqmﬂgntal challenges. The
cookie-cutter approach doesnot work.

o) Isagood mix of sizesof cities and countiesimper ative?

A good mix of sizesof citiesand countiesisimperative.

C. General Comments

Below are listed specific comments from membersof the LGAC concerning the review
of the EPA guidancedocumentsfor EO 13132:

The documentsdo not appear to have adequate accountability elements. Additiona
language needsto be included in these documentsto SUPPORT utilization, DEFINE
accountability,and CLARIFY consistency with implementing the Executive Order

throughout the Agency.

In the consultation planning guidance document there should be a flowchart similar
to the onc in the intcrim regulation/rules guidance document showing the

consultation planning proccess.

There 1s a need for non-technical language. The documents should emphasis that
consultation outreach requests should be explained in layman’s language. Concerns
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were voiced that often EPA documents, etc. are too technical. In communications,
the audience must be kept in mind. In particular, communications with elected
officialsneed to bein non-technical language.



Recommendations for EPA Implementation of ExecutiveOrder 13132 - Federalism
Small Community Advisory Subcommittee

March 3,2000

Introduction

SCASbelievesthat E.0.13132, if diligently applied, could effectively augment EPA’s
effortsto strengthen its partnership with small local governments.

In particular, SCAS wishesto re-affirm the Order's central premise which holds that
issuestliat are not national in scope or significance are most appropriately addressed by
the leve of government closest to the people.

Additionally, SCAS believesthat the Fundamental Federalism Principlescited in the

Order provideasolid foundation for meaningfyl.coogeration between levels of
government when devel oping policiesor regulations which are of national scope or

significance.
i

Recognizing that many of the Order's specific provisionsaddress— in broad, non-

—gpecifictashion — various methodsfor ensuring intergovernmentarcol laboration during

regulatory/policy development, SCAS believes that EPA's implementation of the Order
could be assisted through the conscientiousapplication of policy guidancewhich is
comprehensive, adaptable, and attentiveto the special needs of small local governments.

Tothat end, SCAS - having reviewed the Agency's draft Interim Guidance on Executive
Order 13132 - hasidentified severd areas of concern.



1. Issues/Concerns with Draft Agency Guidance

1) “Piecemeal” Approach to Intergovernmental Relations- SCAS isconcerned that Agency
policy makersand staff involved in regulatory development may view the E.O. asjust another
"layer'* of administrativerequirements that must be met in order to promulgate policiesand
regulations. Such a'*view" could cause Agency staff and policy makers to losesight of the
purpose of the E.O., and cculd have the effect of promotinga “pro-forma” or "' bare minimum”
mindset when it comes to consultation.

2) Inordinate Emphasis on ' Elected" Officials- SCAS isconcerned tha the Agency guidance
seems to overemphasizethe importanceof soliciting the viewsof elected officials while a the
same time downplaying the importanceof consultation with EPA’s **professona counterpartsin
State and local-government.” Powerful eected officials will always be afforded access to
Agency staff. Thismay not aways be the case with non-elected officials, particularly those from

small communities.

., .9
3) Inordinate Emphasis on " Representative National Organizations™ — Notwithstandingtheir
prominent role in development of federal policy, SCAS believesthat a serious™ disconnect™
exists between so-called “beltway” organizationsand the state and local government

constituencies they represent. »

4) Need for Adequate Small Community Representation/Consultation - SCAS believes that
when dealing with local unitsof government, no single nationa organizationeffectively
represents all small communities.

5) Ambiguous Language/Terminology - Throughout theguidance, thereare several terms
which will likely besubject to varied interpretation among staff in the Agency's regulatory
programs. Such varied interpretation, SCAS believes, could lead to inconsistent or otherwise
inadequate consultation practiceswhen devel oping regul ationswhich havefederalism
implications. Below, in the section entitled **Recommendations”*, the termsand phrases of
concern to the Subcommittee— aswell as suggestions for clarification- are put forth.

6) Other Issue and Language-Specific Concerns - In addition to thosecited above, the
Subcommittee has identified severd issuc and language-specific concernswhich warrant
attention. They, too, are identificd and addressed in the section entitled ™ Recommendations.™



I Recommendations

1) Coordinated Approach to | ntergover nmental Consultation -

EPA guidance must impart the understanding that consultation, as prescribed by E.O.-13132,
SBREFA, UMRA and other requirements, must be implemented in an integrated, coordinated
fashion. These statutes and the E.O., while technically separateand discrete, must be viewed asa
means t0 an end: cffective, implementable environmenta regulationsand policies. To thai end,
and in addition to Agency guidanceon E.O. 13132, EPA should develop and requirethe useof a
single, comprehensive guidancedocument that addresses the entire range of consultative
requirements visavis EO. 13132, SBREFA and UMRA, as well as other policies — whether
existing or forthcoming — which may requireconsultation. EPA should integrate this guidance

into a formalized training cuniculum for all regulatory staff.

2) Role of Elected and Non-Elected Officials-

SCA S acknowledges the existence of a perception within the Agency that current consultative
effortswith local governments need to place a greater emphasison elected officials. However,
recognizing acontinuing need to strengthen consultation wigg, “appointed” or "*career” locel
government professionals- upon whose experiencethe Agency has come to depend — SCAS
believesthat Agency policy should reflect its commitment to improving consultation with both
elected and non-elected local government officials. Signifying this commitment, the Agency
guidance for the E.O. should consistently refer to consultationwith both tyg%of officials.

3) Representative National Or ganizations-

While recognizing the vital role played by Washington, DC-based intergovernmental
organizations, such asthosecomprisingthe™Big 7" SCASwishesto underscoreits belief thet
thereisno substitutefor frequent consultation with thosedirectly involved in local government

management and service provision.

4) Small Community Consultation -
To ensure adequate small community consultation, EPA should establish an internal advocatefor

small communities, aswell as an outreach network asdescribed in SCAS' previoudly transmitted
recommendations regarding implementation of SBREFA and UMRA.

5) Clarification of Ambiguous Language/Terminology

Because it provides clearer explanation for a number of potentially ambiguous terms, the
document entitled Planning for Intergovernmental Qutreach and Consultation should serve as
the central framework for the guidance's provisionsdealing with consultation. Additionally.,
SCAS believes that precise clarification of the following terms - to the extent possible s
absolutely cssential if the .. isto be cffectively implemented.




a) Meaningful and Timely Involvement

To betimely, initial consultation should be concurrent with the regulatory Tiering process, and
should continue through promulgation and implementation of the final rule. The section of the
Analytic Blueprint addressing consultation should itself be niade avail able to state and-local
officials for review. EPA announcingits regulatory plan/strategy — with updates a various
intervals — does not constitute meaningful consultation. Further, meaningfu! consultation goes
beyond merely noting or cataloguing concernsraised. It isinteractive, transactiona! and fully
explorative of the entire range of regulatory/policy options. Additionally, it entails prompt
Agency responseto issues and concernsraised by small community representatives. In sum, the
guidance should articulate - aswell asreiterate in appropriatesections throughout the text - this
"doctrine' of meaningful and timely consultation.

b) Rule of Reason

While supportive of the**formula* underpinningthe " ruleof reason™ (p.17), SCAS believes that
the terms** complexity** and ** controversy™* - as cited in the guidance- could easily be subject to
individua interpretation. Therefore, SCAS encourages the ggency to develop and implement
an effective oversight processto assist regulatory program offices’in their devel opment of
consultation plans, thereby ensuringthat the* rule of reason™ is properly applied.

Ies

©) De Minimis/Reasonable Minimum Level | mpacts *

In addition to encouraging the useof asingle, consistent phrase— such as™ minimum level” - to
describe impactswhich trigger consultative processes(e.g. eliminating **de minimis"*), SCAS
believesthat the guidance's use of impreciseterms (e.g.reasonable) provides too much
interpretative latitude. To addressthis, SCASbelievesthat EPA should striveto eliminate terms
and phrases that ** open the door** to confusion or varied interpretation(e.g. ** reasonable
minimum'*,**to the extent practicable™).

Additionally, the guidance's useof economics-based impact thresholds, such as* $100
million/annum” and *“ >%1 of revenues™, appearsto beinconsi stent throughout the document.
For the sakeof clarity, both economics-based thresholds— $100 million/annum and > %1 of
revenues — should be cited where applicablethroughout the guidance.

6) Addressing Other Issue and Language-Specific Concerns

a) Small Community definition isconspicuoudy abscnt. While SCAS recognizesthat the E.O
applies to statesand local governmenisof al sizes, " crossreferencing™ with SBREFA and
UMRA requirements — and their applicable definitions  might be helpful.

h) Federalism Summary Impact Statement triggers on page 8 of the guidance are sorncewhat
confusing. SCAS recommends usc of specific trigger references, rather than referring the reader



to rows and columns.

¢) OCIR should receive relevant information as a matter of policy, rather than having to request it
ascited on p.8.

d) OCIR should be vigilant for “significant” post-proposal changes, as referenced in p.9
provisions addressing new work group issues. Further, the guidance should provide a working
definition for “significant changes," as used in this context.

e) Several important passages from pages ! - 4 in OCIR document of 2/4/00 (specify which)
should be integrated into the Agency guidance.

£ (1) Attachment /.5, insert 2 wastotally re-written. Original version should be re-instated.
Also under thissection: ** operations committee™ needs to be defined; under "' Studiesand
Analyses™, (f.2}first bullet language should be changed back to **including™ rather than **both™;
(£.3) significant impact trigger language wasdeleted — should refer to >%!1 of revenues to remain
consistent; (f.4) fifthbullet on small communitieswas deleted & should be reinstated. (f.5) Insert
2 shouid includea network or pool of elected and non-elected officials, aswell asFACA
committees. 1.b Insert 3- reinstatethe deleted venues, o,

g) Throughout the guidance document, use of ¢fiephrase stateor local government should be
changedto stateand local goverment.

m— - —h)-References to SLEOs, SLOs, and .G representativesshould be consisi#it throughout the

document.

**) Outstanding| ssues .

1) Committee would like opportunity to periodically review of subsequent drafts of guidance.
2) Subseguent drafts should include “redline/strikeout” format, clearly identifying changesin

text/policy.
3) Committee seeksclarification regarding use of >%1 of revenues formulafor determining

impact thresholds.
4) Principleof budget neutrality should be explained.



